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PROCEDURAL HISTORY AND FACTS

11. On February 21, 2003, J.N.W.E filed a motion for modification of child custody and other

relief with the Yazoo County Chancery Court seeking modification from a previously entered

divorcedecreein which W.D.W.was granted custody of the parties'sminor son.* On November 10,

2003, J.N.W.E. substituted Ceola James as her attorney of record in place of Shari K. Herring. On

November 24, 2003, W.D.W. filed amotion to remove CeolaJamesas J.N.W.E.’ scounsel, alleging

! Initials have been substituted for the parties’ names to protect the identity of the

minor child.



that James, while serving as chancellor for Washington County, heard and decided a civil action
involving the parties regarding the modification of child custody.
2. On December 15, 2003, the chancellor signed an order disqualifying James as counsel for
JN.W.E. due to James prior involvement as chancellor in this case. On December 22, 2003,
JN.W.E. filed motions seeking the recusal of the chancellor and the removal of Derek Parker as
counsel for W.D.W. JN.W.E. also filed a motion to vacate the December 15, 2003 order which
disqualified James as her attorney. On March 22, 2004, nunc pro tunc, March 18, 2004, the
chancery court denied the motion for recusal of the chancellor and continued the motion for the
disqualification of W.D.W.’s counsel and the motion to vacate the order disqualifying JN.W.E.’s
counsel. On March 22, 2004, the chancery court refused to set aside its order disqualifying James,
finding that James had violated Rule 1.12 of the Rules of Professional Conduct because James, as
chancellor, substantially participated in litigation involving the partiesfor the sameissuesfor which
James was representing J.N.W.E.
13. Aggrieved, JN.W.E. now appeals, asserting that the chancellor erred in not granting the
recusal motion and in disqualifying her attorney from participating in this matter while refusing to
disqualify Appellee s attorney. J.N.W.E. also argues that the chancellor abused her discretionary
power in various ways.
STANDARD OR REVIEW

14. “[F]indings of a chancellor will not be disturbed when supported by substantial evidence
unless the chancellor abused his discretion, applied an erroneous legal standard, was manifestly
wrong, or was clearly erroneous.” Hamilton v. Hopkins, 834 So. 2d 695 (112) (Miss. 2003).

ANALY SIS AND DISCUSSION

(1) Motion for recusal



15. JN.W.E. argues that the chancellor’s impartiality was drawn into question and that the
record reflects a manifest abuse of discretion. J.N.W.E. maintains that the chancellor evidenced
prejudice against her in comments that the chancellor alegedly made that are not reflected in the
record before us. J.N.W.E. suggests that we order the tape duplicated for our review. We decline
JN.W.E.’s suggestion inasmuch as the appellant is required to provide us with a record that is
adequate to support hisissues. Burney v. Sate, 515 So. 2d 1154, 1160 (Miss. 1987). We are not
able to locate anything in the record suggesting that counsel attempted to acquire a copy of the
stenographer’ s tapes and have them made a part of the record on appeal.
T6. In Mississippi, “ ajudgeis required to disqualify himself if a reasonable person, knowing
all the circumstances, would harbor doubts about hisimpartiality.” Rutland v. Pridgen, 493 So. 2d
952, 954 (Miss. 1986). After a careful review of the record, we find nothing that would lead
a reasonable person to believe that the chancellor had any bias or prejudice towards any of the
parties or their attorneys. The Mississippi Code of 1972 as amended and the Mississippi
Constitution also contain standards for which ajudge may be disqualified.
7. The Mississippi Constitution provides:

No judge of any court shall preside on the trial of any cause, where the parties or

either of them, shall be connected with him by affinity or consanguinity, or where

he may be interested in the same, except by the consent of the judge and of the

parties. . ..
Miss. Const. art. 6, § 165 (1890).
T18. The Mississippi Code of 1972 as amended provides:

The judge of a court shall not preside on thetrial of any cause where the parties, or

either of them, shall be connected with him by affinity or consanguinity, or where

he may be interested in the same, or wherein he may have been of counsel, except

by consent of the judge and of the parties.

Miss. Code. Section 9-1-11 (Rev. 2002).



T9. We find that the chancellor in the case sub judice is not disqualified under Section 165 of
the Mississippi Constitution or under section 9-1-11 of the Mississippi Code. “When ajudgeisnot
disqualified under § 165 of the Mississippi Constitution or Section 9-1-11, the propriety of his or
her sitting isaquestion to review only in case of manifest abuse of discretion.” Rutland v. Pridgen,
493 So.2d 952 (Miss. 1986). We find no manifest abuse of discretion in the chancellor’ sdenial of
the motion for recusal.

(2) Disgualification of the Appellant’ s attorney
110. On or about November 21, 2001, James, while serving as a chancellor in Washington
County, signed a temporary order that stayed the visitation rights of W.D.W. with the parties’ son
, pending afinal hearing. On February 23, 2002, a judgment was signed by James extending the
November 21, 2001 temporary order that prohibited unsupervised visitation by W.D.W. with his
minor son pending further order of the Chancery Court of Y azoo County, Mississippi.
111.  JN.W.E. argues that James should not have been removed because James, while serving
as a chancellor in Washington County, never heard the claim of abuse on the merits.

Rule 1.12 of the Mississippi Rules of Professional Conduct states, in pertinent part:

Except in paragraph (d), alawyer shall not represent anyone in connection with a

matter in which the lawyer participated personally and substantially as a judge or

other adjudicative officer, arbitrator or law clerk to such a person.
Miss. R. Prof. Conduct 1.12
112.  Thetrial court found that James' saction, aschancellor, in signing the aforementioned orders
inthelitigation between the same parties and the same subject matter constituted aviolation of Rule
1.12 of the Mississippi Rules of Professional Conduct. On the other hand J.N.W.E. does not deny
that James signed the orders but argues that the signing of the orders does not constitute substantial

participation in the case. Further, J.N.W.E. contends that the proceeding in which James entered



theorders*“ended in 2001 and is not related to the merits of thiscase.” J.N.W.E. assertsthat James,
as chancellor, did not hear any of the evidence. Therefore, James did not substantially participate
in the litigation as chancellor.
113. The comment to Rule 1.12 states:
Theterm “personally and substantially” signifiesthat ajudge who was amember of
a multimember court, and thereafter left judicial office to practice law, is not
prohibited from representing a client in a matter pending in the court, but in which
the former judge did not participate. So also the fact that aformer judge exercised
administrativeresponsibility in acourt doesnot prevent theformer judgefromacting
asalawyer inamatter wherethejudge had previously exercised remote or incidental
administrative responsibility that did not affect the merits.
Miss. R. Prof. Conduct 1.12, cmt.
714. Therecord reflects that as chancellor, James entered three orders in a case brought in the
Chancery Court of Washington County, styled “J. N. W. v. W. W..” The first order, entered on
November 21, 2001, stayed unsupervised visitation by W.D.W. with the parties’ minor child until
the matter could be heard on its merits. A supplemental order was entered on November 28, 2001,
setting the matter for trial on December 14, 2001. Thethird and final order was entered on January
23, 2002. Thisorder extended the temporary order of November 21, 2001, “pending further order
of the Chancery Court of Yazoo County, Mississippi.” The basis for the ban on unsupervised
visitation was an allegation that W.D.W. had sexually abused the minor child.
115. Theseorderswere entered after W.D.W. filed acomplaint for divorce in the Y azoo County

Chancery Court but prior to the parties’ being divorced on June 20, 2002. Thejudgment of divorce

granted custody of the parties’ minor child to W.D.W.?

? The judgment of divorce is not contained in the record before us. However, we
are able to ascertain from other documentsin the record that custody was in fact granted
to W.D.W. and that the date of the filing of the complaint for divorce was July 30, 2001.
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716. The present litigation underlying the recusal motion and the motion and counter motion to
disqualify the parties’ respective counsel revolves out of a pleading filed on January 9, 2004, by
JN.W.E. entitled “ Amended Motion for an Emergency Hearing for Temporary Placing of Custody
by DHS Pending a Hearing of Modification of Custody.” This document states, inter aia,
that" [b]ecause of allegations of abuse [the minor child] has been placed in the custody of the Y azoo
County Department of Human Services since February 24, 2003.”
917. Itisunclear from the record whether the reference to the allegations of abuse referenced in
JN.W.E.sJanuary 9, 2004 pleading refersto the allegations of abusefirst madein November 2001.
However, it is reasonably clear that the allegations refer to abuse by W.D.W. against the parties
minor child.
118. Based on these facts, wefind that James' participation in the litigation between the parties,
asachancellor, was substantial, and thus shewas properly disqualified under Rule 1.12 of the Rules
of Professional Conduct from representing J.N.W.E. in her ongoing battle with W.D.W. over the
custody of the parties minor child. Therefore, we affirm the chancellor’ s decision disqualifying
James as JN.W.E.’s attorney.

(3) Disgualification of the Appellee’ s attorney
119. JN.W.E. arguesthat Derek Parker, attorney for W.D.W., should havebeen disqualified from
representing W.D.W. because Parker served as a youth court judge during the time in which the
alleged abuse of the parties minor child was before the youth court. JN.W.E. maintains that
because Parker worked asayouth court judge, Parker had accessto the parties’ record inyouth court
and that this access put Parker in a more favorable position. JN.W.E. maintains that the
chancellor’ srefusal to remove Parker was an abuse of discretion inasmuch as the chancellor chose

to remove her attorney.



120. After listening to the evidence, the chancellor found that there was no evidence presented
that Parker ever acted as ajudge in the case. The evidence considered by the chancellor included

thetestimony of Parker and two other witnesses, Charlotte Langley and PatriciaNel son, asupervisor

with the Department of Human Services. We discuss Parker’ s testimony first.?

21. Parker testified as follows:

Q.

A.

You'relike areferee, right?

| have been appointed special youth court judge on two occasions, | believe,
by order of Judge Thomas in over the past four or five years.

Okay. Whileyou was Mr. W.D.W. attorney [sic], have you sat on the bench
for Judge Thomas at any time?

| think so, yes.

Okay. Soyou have accessto my son’srecordsto look at if you wanted to?
Y es, as would anyone who was involved in that case. Y outh court records
are confidential, but not as to parties or attorneys who are actually involved

in the case.

So you really had accessto all of thefilesabout Judge Thomas' custody and
abuse and stuff?

No, | don’'t have accessto al of thefiles. Theonly files| have accessto are
onesinwhich | am participating as an attorney.

So you wason thebench for Judge ThomaswhileyouwasW.D.W. attorney?

You've already asked that and | have answered, yes.

* * % %

THE COURT: Mr. Parker, while you were serving for Judge Thomas, did you have
occasion to hear anything asit related to the W.D.W. case?

3 Asaresult of the chancellor’s disgualifying James, J.N.W.E. represented herself

in presenting the motion to disqualify Parker which was filed by James.
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122.

THE WITNESS: | do not believe so, Your Honor. | would not knowingly have

heard anythingregardingthiscase. | wasactively representing Mr. W.D.W. inyouth

court before Judge Thomas in this matter.

THE COURT: But not sitting as judge in this matter?

THE WITNESS: No. No.

Charlotte Langley gave the following pertinent testimony:

Q. What do you know?

A. | was present back in May when you [J.N.W.E.] approached the DHS
worker, Patricia Nelson, to ask for a visit with your son . . . for Mother’s
Day. She picked up the phone. She madethe call, because she said Hudson
Thomas was on vacation. She madethecall. She got off the phone and she
relayed to usthat - -

MR. PARKER: Object asto hearsay, Y our Honor.

Q. Were you present in the room at the time of the phone call?

A. | wasthere during the phone call as shewasrelaying back and forth with Mr.
Parker.

Patricia Nelson’ s testified as follows under direct examination by JN.W.E.:

Q. Ms. Nelson, do you have knowledge of Derek Parker being on the bench for
Judge Thomas while he' s out?

Yes.
Do you know how many times?

No, | don’t know how many times.

o » O >

Do you recall aphone call you made to Derek Parker asking for visitations
for Mother’s Day?

A. | realy don’'t. | try [sic] to find proof that | had called him. Obvioudly, if
| did, | didn’twriteit down. | just know that whenever Judge Thomasisout,
usually Mr. Parker is the person that we call to ask questions about it, but |
just don’t really remember that.



723.  On cross-examination conducted by W.D.W., Nelson gave this testimony:

Q. Ms. Nelson, you have been involved in this case involving [the minor child]
isthat right?

That’sright.
Y ou’ ve been through your file, | take it.

Yes, sir. I’'m the person that approves al investigations that come through.

o » O 2>

Did you find any evidence in your file that | had ever done anything in the
matter [involving the minor child] in ajudicia capacity?

A. WEell, to be honest with you, Mr. Parker, | didn’t have but about five minutes
notice, because | was coming in from Belzoni at the time. | tried to find
something. | didn’t see anything.

Q. Do you have any recollection of my doing so?

A. So much has happened in thiscase, | realy don’t know. | wish | could come
up with the datesand times. Theonly thing | could come up withiswhat we
have documented, but | am not the worker for the case. | am the supervisor
for the case.

MR. PARKER: | don't have anything else, Y our Honor. Thank you.

THE COURT: So, Ms. Néelson, you have no recollection of having called Mr. Parker
asthe judge in this matter? | know he's been the attorney in this case.

THE WITNESS: | wouldn’t call him as the attorney. The only thing | would call
him would have to be in capacity as sitting in for Judge Thomas. We don't call
attorneysand talk to attorneys. So the only way | would have called him would have
been in judge capacity [sic]. | couldn’t find anything. Y ou know, they said | did, and
| tried to remember. It seemslikel did. | don’t know. | make so many some phone
calls[sic]. | redly don't know.
124. Werewesitting asthetrier of fact, we may have made adifferent finding on the question of
whether Parker had had any involvement in this case while sitting as ajudge, and consequently, we

may havereached adifferent conclusion asto hisdisqualification. However, sinceweare obligated

to give deference to findings of fact made by the trial judges, we feel compelled to affirm the



chancellor’ sdecision not to disqualify Parker on the basis of prior judicia involvement in the case.
(4) Abuse of discretionary power
125.  Under thisissue, J.N.W.E. argues that the chancellor abused her discretion (1) in refusing
to consolidate the two motions for removal of the parties’ respective counsel, (2) in giving her only
ten days to hire an attorney before dismissing her case with prejudice, and (3) in dismissing her
attorney and not also dismissing Wood' s attorney even though Wood' s attorney was privileged as
ajudgeto al of the confidential information in the youth court files regarding the abuse issue.
926. The consolidation of the two motions would have certainly conserved judicial resources.
Nevertheless, we do not find that the chancellor abused her discretionary power.
927. Thedissent contendsthat thiscase should bereversed and remanded for further proceedings.
Thedissent concludesthat dismissing J.N.W.E.’ smotion for modification and returning custody of
the minor child to the custodial father, without determining if there was any merit to the abuse
alegations, was not the proper solution to address the delay occasioned by JN.W.E.’s lack of
diligencein pursuing thismatter. Certainly, our preference would be that any sexual abuse charges
be heard and resolved. However, welook at the appellant’ sargument and do not seethisasan issue
to be considered on appeal.
128. In her brief, the appellant argues:
4. Did the judge of the lower court abuse her discretionary power?
Appellant believesthat thejudge of the lower court abused her discretionary power
inthefollowing manner: (1) Thelower court refused to consolidate the two Petitions
for Removal. Appellant’sattorney was dismissed and the appellant was required to
conduct her own hearing. Appellant believed that the Chancellor further abused her
discretion when the Appellant was only given ten (10) daysto hirean Attorney after
which the Appellant’s case was dismissed with prejudice. Abuse of the judge’s
discretionary power was aso shown when the Appellant’ s attorney was dismissed
and the Appellee's attorney was not dismissed even though he was privileged as a

Judge to all of the confidential information in youth court. A judgein presumed to
be qualified and unbiased in the administration of hisduties. In order to overcome
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that presumption, the proponent of recusal must present evidence that produces a
“reasonable doubt” about the judge’s impartiality. Turner v. Sate, 573 So. 2d 657
(Miss. 1990); Rutland v. Pridgen, 43 So. 2d 952 (Miss. 1966). The record in this
case shows more than a reasonable doubt about the judges impartiality.

Thisisthe entire argument. There is simply no legal argument submitted on any issue other than

the disgqualification of the attorneys or recusal of the chancellor. The appellant does not argue that

the chancellor abused her discretion in dismissing this case.

929. Theappellant cited two cases. First, the Turner casedealt with aquestion of whether former

Chief Justice Ed Pittman should be recused because he was aformer Mississippi Attorney General.

Turner, 573 So. 2d at 676-79. The court rejected the appellant’ sargument. 1d. at 678. Second, the

appellant incorrectly cited Rutland v. Pridgen, 43 So. 2d 952 (Miss. 1966). The correct cite is

Rutland v. Pridgen, 493 So. 2d 952 (Miss. 1986). In Rutland, the issue was whether the judge

should have recused himself due to the previous representation of a party. Id. at 953-54. Neither

Turner nor Rutland support the issue relied on by the majority.

130. At the oral argument, our presiding judge gave counsel the following admonition:
Inlooking at the brief, | noticethat therewerereferencesto someallegationsof child
abusein thiscase. That matter is not before the court today. The only thing that is
before the court today is the question of the recusal of the chancellor and the
dismissal of the attorneys. So | would caution counsel to limit arguments to those
points.

Ms. James, arguing for the appellant, then stated, “ That is correct Y our Honor. | don’t believe that

the subject of abuse has ever been before the chancellor. | believe that has been before the other

court.” Hence, weregject the dissent’ s conclusion that this Court should reverse and remand for the
chancellor to determinethe substance of the modification motion, i.e ,whether there was any abuse,
which was not before this Court.

131. InVarvarisv. Perreault, 813 So.2d 750, 753 (16) (Miss. Ct. App. 2001), we held that where

the appellant
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failsto present any legal authority to support his appeal or the issues of his appeal,

if one can decipher exactly what issues if any are presented. Therefore, this Court

findsthat the issueiswaived not only for thefailureto cite authority, but the failure

to address the issue. Thelaw iswell established in Mississippi that this Court is not

required to address any issue that is not supported by reasons and authority. Hoops

v. Sate, 681 So.2d 521, 535 (Miss.1996) (citing Pate v. Sate, 419 So.2d 1324,

1325- 26 (Miss.1982)).
In Mitchell v. Sate, 2005 (122)(Miss. Ct. App. 2005), we held:

We have held on numerous occasionsthat an appellant hasaduty to make morethan

mere assertions, and should set forth reasons and cite authority in support of his

arguments. Clark v. Sate, 503 So.2d 277, 280 (Miss.1987) (citing Johnson v. Sate,

154 Miss. 512, 122 So. 529 (1929)). If the party failsto provide this support, we are

not obligated to consider the assignment of error. Drennan v. Sate, 695 So.2d 581,

585-86 (Miss.1997) (citing Hoops v. State, 681 So0.2d 521, 526 (Miss.1996)). Thus,

Mitchell has waived his argument on this issue.
Here, theappellant did not raise theissuerelied upon by the dissent and cited no reasonsor authority
to support the argument. Accordingly, wefind that it iswaived and not properly before this Court.
Theonly issues before the Court on this appeal relate to the disqualification of the attorneys and the
recusal of the chancellor.
132.  Certainly, weareconcerned about allegations of abuse. Thedetermination of whether abuse
has occurred should be reviewed promptly. Here, there was asignificant delay of over ayear from
the date the motion for modification wasfiled and the chancellor’ sfinal order. During thistime, the
child and hisfather were denied an opportunity to live together, and the child wasin the custody of
the Mississippi Department of Human Services. He was repeatedly moved between foster homes
and the Baptist Children’s Home. The seriousness of these charges notwithstanding, the dissent’s
conclusion isbased entirely on his sua sponte review of the entire record and independent research
of issuesthat were neither raised nor briefed by the appellant. 1n 1929, Justice Griffith concluded:

It is astrange case upon which, in these days of tens of thousands of law books, no

authority can be found, and when none is presented and the proposition is not

manifestly well taken, there is the practical presumption that the authorities do not
sustain the proposition, el sethey would have been cited. The courtsfrequently speak

12



of such unsupported propositions as having been waived because of the failure to
properly present them. There are several reasons which make it necessary to give
weight to theforegoing considerations, one of which isthat no Supreme Court could
ever keep up withitsdocket if thejudgeswere put to thetasks of briefing those cases
of which the parties themselves have thought too little to brief.
Johnson v. Sate, 122 So. 529, 529 (Miss. 1929). With the tremendous number of “law books”
added to our jurisprudence since Justice Griffith arrived at thisinsightful conclusion, we believeit
remains true today more than seventy-five years later.

133. Based on these reasons, we affirm the decision of the chancellor.

134. THE JUDGMENT OF THE YAZOO COUNTY CHANCERY COURTIS
AFFIRMED. THE COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

BRIDGES, P.J., MYERS, CHANDLER AND ISHEE, JJ. CONCUR. IRVING, J.,
CONCURSIN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION
JOINED BY KING, CJ.,LEE, P.J. AND BARNES, J.

IRVING, J., CONCURRING IN PART AND DISSENTING IN PART:

135. | agree with the majority that the chancellor did not err in disqualifying Ceola James as
counsel for JN.W.E. and in not disqualifying Derek Parker as counsel for W.D.W. However, |
cannot agree that this Court should ever affirm ajudgment of a chancellor which has the effect of
dismissing with prejudice an allegation of sexual abuse of a child in the absence of afinding that
the allegation of sexual abuse iswithout merit. Yet, that is exactly what the majority has done in
thiscase. Therefore, | respectfully dissent from that portion of the majority opinion which finds no
abuse of the chancellor’s discretion in dismissing JN.W.E."s complaint for modification with
prejudice even though the chancellor never determined that the claim of sexual abuse undergirding
the modification request was without merit.

136. In an attempt to justify its action, the majority makes the following statement: “Certainly,

our preference would be that any sexual abuse charges be heard and resolved. However, we ook

at the appellant’ sargument and do not seethisasan issueto be considered on appeal.” The majority

13



then proceeds to try to bolster its view — that the issue of the trial court’s abuse of discretion in
dismissing JN.W.E.’s complaint for modification (which is premised on the allegation that the
custodial father has sexually abused the child) — isnot justiciablein thisappeal. Inthat effort, the
majority quotes the following statement made by the presiding judge during oral argument:

Inlooking at thebrief, | noticethat therewerereferencesto someallegationsof child

abusein this case. That matter is not before the court today. The only thing that is

before the court today is the question of the recusal of the chancellor and the

dismissal of the attorneys. So | would caution counsel to limit arguments to those

points.
137. Itiselementary that the issues on appeal are determined by the parties as reflected in their
briefs. M.R.A.P. Rule 28. Therefore, the only thing that the presiding judge could have been
attempting to accomplish by his admonition to the parties was to prevent the parties from publicly
delving into the factual allegations of the sexual abuse claim during their argument since those
alegationsinvolved aminor child. He may have improvidently used broad |language to accomplish
that end, but assuming, as apparently does the mgjority, that the presiding judge was attempting to
limit the issues, as opposed to attempting to prevent the parties from stating allegations of fact
surrounding the sexual abuse claim, he was without the authority to do so, as Rule 28 of the Rules
of Appellate Procedure clearly gives parties the right to define the issues which they desire to be
considered on appeal .
138. Asstated, themagjority also finds that J.N.W.E. did not raise and arguein her brief the issue
of the dismissal of her complaint. A review of JN.W.E.’s assigned issues and brief argument
negates such a narrow construction of theissues. In her brief, JN.W.E. liststhe following issues
which we recite verbatim:

1. Should the Motion for Recusal have been granted?

2. Should the Appellant’s Attorney have been removed?

3. Should the Appellee’ s Attorney have been removed?
4. Did the Judge of the lower Court abuse her discretionary power?

14



139. Inasection of JN.W.E. s brief entitled, “Summary of Trial Relevant to Issues Presented for
Review,” JN.W.E. states, “The Appellant and the Appellee have never been heard on the issue of
custody. Appellant wanted to be heard and still desiresto be heard. The Appellee was given custody
by default.” It istrue, as the majority asserts, that in the argument portion of her brief under issue
number four, JN.W.E. only makes one paragraph of argument. The majority correctly quotes the
entire paragraph. However, in that paragraph, J.N.W.E. stated that “ Appellant believed [sic] that the
Chancellor [sic] further abused her discretion when the Appellant was only given ten (10) daysto hire
an Attorney [sic] after which Appellant’ s case was dismissed with prejudice.”

140. WhileJ.N.W.E. may not have done agood job in briefing theissues, that could be said of many
briefs that this Court receives. What isimportant here is not whether the issue of the dismissal of the
motion for modification without ahearing on the abuse all egation was adequately briefed or evenraised
but whether itisproper for this Court to ignore thisissue when the record before us clearly reveal sthat
neither the Y outh Court of Y azoo County nor the Chancery Court of Y azoo County ever adjudicated
the issue.

41. Evenassuming (1) that theissue was not properly raised and briefed, and (2) that James could
not raise the issue in the brief which she filed on behalf of JN.W.E. because James had been
disqualified from representing J.N.W.E., should we decide that an allegation as serious as sexual child
abuse has been waived because of the failure or inability of the appealing attorney to raise the issue?
I think not. Rule 28 (a) (3) of the Rules of Appellate Procedure authorizes usto “notice aplain error
not identified or distinctly specified” in the briefs. | believe that the dismissal of the motion for
modification and the return of the minor child to the father in the absence of an adjudication of the
merits of the sexual abuse allegation isa plain error which we should notice hereif we truly think that

the issue was not raised by JN.W.E. In that regard, if the majority really prefers that sexual child
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abuse claims be heard and resolved, it needs to explain why it refuses to make use of the authority
granted it by Rule 28 (a) (3) of the Mississippi Rules of Appellate Procedure.
142.  JN.W.E. filed her origina motion for modification of custody on February 21, 2003. Before
processwas served on W.D.W. on themotion for modification, J.N.W.E. charged W.D.W. with sexual
abuse of the minor child of the parties, and the Y azoo County Y outh Court removed the minor child
from W.D.W.’s custody and placed the child with the Department of Human Services pending the
outcome of theinvestigation of the sexual abuse allegations.* On October 13, 2003, the Y azoo County
Y outh Court transferred the case to the chancery court without making afinding on the allegation of
sexual abuse. The Yazoo County Y outh Court order provided that custody of the minor child would
remain with the Department of Human Services pending resol ution of the matter in the Chancery Court
of Yazoo County.
143. In dismissing JN.W.E."s motion for modification, the chancellor found that the case had
remained on the docket since October 5, 2003, with no attempt by J.N.W.E. to obtain a setting for a
hearing. The October 5 dateisinexplicableinasmuch asthe case wastransferred to the chancery court
on October 13. In any event, the chancellor noted that the custody of the minor child had been with
the Department of Human Services during theinterim period and that the child had been shuffled back
and forth between foster homes and the Baptist Children’s Village during that time. After noting that
the child had been separated from his custodial parent during all of this time, the chancellor stated:

Dueto the persistent failure of [J.N.W.E.] to move forward with the prosecution of this

matter, or to obtain new counsel asdirected by the court, the court isleft with no choice,

but to dismiss this matter and to return the custody of [the minor child] to W.D.W., his
father and custodial parent.

“ The order from the Y azoo County Y outh Court is not contained in the record
before us. The facts concerning what transpired in the youth court, as well as facts
regarding the abuse allegation, are taken from the chancellor’s order dismissing
JN.W.E.’s motion for modification.
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144. | appreciate the chancellor’s concern for a speedy resolution of the custody issue. However,
| cannot agree with the ultimate solution fashioned by the chancellor, and approved by the majority,
to accomplish thisgoal. Dismissing J.N.W.E.’s motion for modification and returning custody of the
minor child to the custodial father, without determining if there was any merit to the abuse allegation,
was not the proper solution to address the delay occasioned by what the chancellor perceived asalack
of diligence on JN.W.E.’s part in pursuing the matter.> As| understand the facts, the Y outh Court of
Y azoo County did not determine that the abuse allegations were frivolous. In fact, that court did not
determine the merits of the allegations at all; it simply transferred the case to the Chancery Court of
Y azoo County for aresolution of the matter. However, after the case was returned to the Chancery
Court of Yazoo County, the chancellor did not adjudicate the allegations of the sexual abuse claim.
145.  Inorder to bring aspeedy resolution to the claim that the minor child had been sexually abused
by his father, the chancellor could have appointed a guardian ad litem to protect the interests of the
minor child. The chancellor also could have directed the Department of Human Services to conduct
an investigation of the abuse allegations, assuming it had not already done so. | note, however, that if
such an investigation was done, no reference was made to it in the chancellor’ s order dismissing the
motion for modification, and no such investigative report is contained in the record before us. After
receiving these reports, the chancellor then could have determined whether it was in the best interest
of the minor child to return his custody to the father.

146. | make one additiona point. As already pointed out, the chancellor dismissed JN.W.E's
complaint because J.N.W.E. did not acquire an attorney within ten days of James' s being disqualified.

Whileit is certainly desirable to always have trained counsel present issues to the court and assist in

> Before being disqualified, James, as counsel for JN.W.E., insisted that she
attempted numerous times without success to get W.D.W’s counsel to agreeto atrial
setting.
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thetrial of those issues, we must not lose sight of the fact that in our system of justice, a party always
has the right to represent himself, subject of course to the same rules and procedures that govern
attorneys who represent litigants. Therefore, | would find that the basis given by the chancellor for
dismissing J.N.W.E."scompliant (J.N.W.E.’ sfailureto hirean attorney withinten days) wasnot avalid
basis for not going forward and considering on the merits the claim that the custodial father had
sexually abused the child.

147. 1 would reverse and remand for ahearing on the merits of the allegation that the child has been
sexually abused by the father. My view that the case should be reversed and remanded for a hearing
should not be construed in any way to suggest that | think there is merit to the allegations. | have no
way of knowing; | ssmply believe that since the best interest of the child is always the polestar
consideration in child custody matters, the chancellor at least should have caused an investigation to
be made and then based her custodial decision on the child's best interest in light of what the
investigative report did or did not reveal concerning the sexual abuse claim.

KING, CJ., LEE, P.J., AND BARNES, J., JOIN THIS SEPARATE WRITTEN
OPINION.
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